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IN THE MATTER OF THE
APPLICATION OF SULPHUR SPRINGS
VALLEY ELECTRIC COOP ERATIVE,
INC., FOR A HEARING TO
DETERMINE THE FAIR VALUE OF ITS
PROPERTY FOR RATEMAKING
P UR P O S E S ,  TO  F IX A J US T AND
REASONABLE RETURN THEREON,
TO APPROVE RATES DESIGNED TO
DEVELOP  S UCH RETURN AND FOR
RELATED APPROVALS.
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ENERGY FREEDOM COALITION
OF AMERICA'S EXCEPTIONS TO
RECOMMENDED ORDER AND
OPINION
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The Energy Freedom Coalition of America .("EFCA") hereby files its Exceptions to the

October 12, 2016, Recommended Opinion and Order (the "ROO") issued in this docket.

21 1 . Co n ven in g  a  Ph as e  2 is  ap p ro p ria te

22
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EFCA s upports  the  ROO's  conclus ion tha t is s ue s  re la te d to ne t me te ring ("NEM") a nd

ra te  de s ign for dis tribute d ge ne ra tion ("DG") sola r cus tome rs  should be  de a lt with in a  P ha se  2

he a ring comme ncing only a fte r the  conclus ion of the  Commiss ion's  inve s tiga tion into the  va lue

of dis tribute d ge ne ra tion. This  re sult is  cons is te nt with the  de cis ion re nde re d in the  UNS E Ra te

Case  and should be  adopted here .
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II. EFCA supports fully grandfathering DG customers and suggests a clarifying change

to strengthen the R00

5

6

7 case.

8 Both S S VEC a nd UNS E propose d re troa ctive  da te s  for de te rmining wha t DG cus tome rs

9 would  re c e ive  g ra ndfa the ring  p ro te c tion .  Howe ve r,  wha t "g ra ndfa the ring" m e a n t to  e a c h

10 compa ny wa s  subs ta ntia lly diffe re nt. While  UNS E propose d gra ndfa the ring DG cus tome rs  unde r

11 curre nt NEM a nd curre nt ra te  de s ign, S S VEC's  ve rs ion of "gra ndfa the ring" pre se rve d NEM, but

12 e xpose d a ll DG cus tome rs , e ve n those  tha t a dopte d DG prior to the  "cut-off da te ," to cha nge s  to

13 ra te  de s ign le a ding to a  m a s s ive  fixe d cus tom e r cha rge  incre a s e  from  $10.25 a ll the  wa y to

14 $50.00 a  m onth.  This  wa s  no "gra ndfa the ring" a t a ll a nd the  re cord re fle c te d tha t S S VEC's

15 "gra ndfa the re d" cus tome rs  would a ctua lly pa y highe r ra te s  tha n those  DG cus tome rs  tha t we re

16 not "gra ndfa the re d" unde r S S VEC's  proposa l.

EFCA s upports  the  ROO's  re cita tion of the  Commis s ion's  continue d s upport for

4 grandfa the ring a s  re ite ra ted in the  Decis ion re solving the  UNSE Ra te  Case . Howeve r, the

confirmation of the  Commiss ion's  commitment to grandfa thering should be  furthe r cla rified to

make sure  tha t the  Commission's  will is  clearly se t forth under the  unique  circumstances of this

ERICA's  conce rn is  tha t the  ROO uses  language  from the  UNSE Decis ion whereby it

18 indicates that those signing up for solar before the end of the rate case will be treated the same as

19 those  tha t s igned up be fore  the  proposed April 15, 2015 cut-off da te . In this  ca se , howeve r,

20 SSVEC had actually proposed not grandfathering the rate  design of those who signed up for DG

21 even before  the  cut-off date  so treating those  adopting DG before  and after the  cut-off date  the

22 same would not actua lly protect those  tha t s igned up be fore  the  cut-off da te  from the  $50.00

23 charge . Essentia lly, SSVEC proposed trea ting a ll DG customers  the  same on ra te  des ign, by

24 arguing for absolute ly no grandfathering. As a  result, unless further clarified, the  ROO could be

25 read to support only grandfa the ring NEM while  not protecting DG cus tomers  from increased

26 fees and rate  design changes. EFCA does not believe this is the Commission's intent and would

27 not want this to be a point of contention in Phase 2.
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The  Commiss ion has  been clea r in its  support for fully grandfa the ring those  tha t apply for

DG inte rconne ction through the  e nd of the  ra te  ca se  a nd EFCA sugge s ts  modifie d la ngua ge  to

ma ke  sure  tha t it is  cle a r in this  ca se  tha t gra ndfa the ring a pplie s  to NEM a s  we ll a s  ra te  de s ign.

E F CA be lie ve s  it is  a ppropria te  to  d ra w upon  la ngua ge  s e t fo rth  in  the  O c tobe r 7 ,  2016 ,

Re comme nde d Opinion a nd Orde r in the  Va lue  of S ola r Docke t (E-000()0J -l4-0023) (the  "VOS

ROO") a nd to a dd tha t la ngua ge  into the  ROO a ccordingly.

EFCA sugge s ts  the  following cla rifying a me ndme nt to a s s is t the  Commiss ion in cle a rly

s communica ting its  pos ition in light of the  unique  fa cts  of this  ca se :'

9

10 DELETE page 34, line 21 to page 34, line 23 and replace with:

11

12

13

14

15

"Therefore going forward, DG customers who have signed up for new DG interconnection

before the effective date of the Decision issued in Phase 2 will be considered to be fully

grandfathered and continue to utilize currently-implemented rate design and net metering, and

will be subject to currently-existing rules and regulations impacting DG."
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17 111. The 143% increase in the fixed customer charge should be rej ected

18
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25

26

ERICA's  bigge s t coNce rn with the  ROO is  tha t it a pprove s  a n unpre ce de nte d incre a se  in

th e  fix e d  c u s to m e r  c h a rg e  ra is in g  it  1 4 3 % ,  fro m  $ 1 0 . 2 5  to d a y,  a ll th e  wa y u p  to  a n

unpre ce de nte d $25.00. EFCA obje cts  to both the  dra ma tic incre a se  in the  cus tome r cha rge  a nd

the  ra tiona le  for tha t increa se  a s  expre ssed in the  ROO. EFCA be lieves  tha t any a ttempt to ra ise

22 a  cus tome r cha rge  by ne a rly 150% in one  ra te  ca se  without e vide nce  of a n e me rge ncy s itua tion

should be  re jected.

A. Th e  fxe d  c h a rg e incre a s e  is  too big, toofa s t

The  ROO s ugge s ts  tha t the  Com m is s ion ta ke  the  unpre ce de nte d s te p of a llowing the

utility to ra ise  its  $10.25 fixe d cha rge  a ll the  wa y to $25.00 in one  ca se . An a nnua l 36% incre a se

to the  fixe d cha rge  for four cons e cutive  ye a rs  flie s  in  the  fa ce  of gra dua lis m  a nd s hould be27

28

1 This  la ngua ge  is  a da pte d from the  VOS  ROO a t 154:1-4
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re je cte d. Te s timony a t the  he a ring sugge s te d this  wa s  the  s ingle  la rge s t fixe d fe e  incre a se  tha t

2 the  te s tifying experts  eve r had hea rd of, the re  is  nothing gradua l about this .

B. The RO 0 's  ra tiona le  fo r s upporting  the  143% inc re a s e  in  the  fe e d  cha rge  is

e rrone ous  a nd s hould be  de le te d

The  ROO supports  the  mass ive  and unprecedented increase  in the  fixed cus tomer cha rge

by a s se rting two ra tiona le s  tha t the  Commiss ion mus t re je ct. Firs t, the  ROO conclude s  tha t the

me re  fa ct tha t S S VEC ha s  a  two-pa rt ra te  me a ns  it is  "nece ssa ry" for fixe d monthly cha rge s  to

incre a s e  dra ma tica lly. Ne xt, the  ROO jus tifie s  s upporting this  huge , unpre ce de nte d incre a s e

because  tha t a s  the  fixed cha rge  goes  up, the  volume tric ra te  will decrease . EFCA eva lua te s  why

each of these  ra tiona le  should be  re jected.

11

12

1. Increasing the customer charge is not "necessary" as the R00

concludes; the volumetric rate could be increased as an alternative

13
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The  ROO conclude s  tha t be ca use  S S VEC ha s  a  two pa rt ra te  de s ign, "it is necessary to

place  more  of the  fixed cos ts  of the  Res identia l cus tomer cla ss  in the  monthly se rvice  ava ilability

cha rge  a nd  re ly le s s  on  the  e ne rgy cha rge  to  cove r the  fixe d costs ."2 This  is  a  da nge rous

conclus ion to re a ch, a nd m a ke  no m is ta ke , utilitie s  s e e king to ra is e  fixe d fe e s  or im ple m e nt

de m a nd  c ha rge s  on  re s ide n tia l u tility c us tom e rs  th roughou t Ariz ona  will be  quo ting  th is

conclus ion if it re ma ins  in the  ROO. If S S VEC be lie ve s  it ne e ds  to e a rn a dditiona l re ve nue , it

ca n quite  e a s ily ra ise  its  volume tric ra te s , a s  a ll utilitie s  in Arizona  his torica lly ha ve  done  whe n

faced with s imila r circumstances .

Ra is ing fixe d cha rge s  is  not the  a ns we r to utilitie s  s e e king to ra is e  a dditiona l re ve nue .

S ta ff a gre e d with this  during the  he a ring s ta ting tha t, "S ta ff ca nnot support [incre a s ing the  fixe d

cus tome r] ra te s  ba se d sole ly on unde r-re cove ry, e spe cia lly whe n unde r-re cove ry could be  e a s ily

a ddre s s e d with a  nom ina l incre a s e  in the  volum e tric  e ne rgy ra te ."3 EFCA s upports  S ta ff"s

conclus ion on this  point a nd be lie ve s  it is  cle a rly not "ne ce ssa ry" to ra ise  fixe d cha rge s  to solve

26

27

28 2 ROO at 17:12-14. (emphasis added)
3 Van Epos Surrebuttal Test., Staff Ex. 10 at 4:1-9
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3

5
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unde r-re cove ry is sue s . In fa ct, a ig m in a l increase  in volume tric ra te s , a s  s ta ff suggests , is  much

2 more  a ppropria te .

W hile  E F CA e xpe c ts  tha t the  Com m is s ion  will no t a pp rove  the  e xtra o rd ina ry a nd

4 unpre ce de nte d 143% fixe d cha rge  incre a se , in the  e ve nt tha t such cha nge  is  a pprove d, EFCA

sugge s ts  tha t the  re fe re nce  to it be ing "ne ce ssa ry" a s  a  re sult of the  two-pa rt ra te  de s ign should

be  s tricke n to fully pre se rve  the  Commiss ion's  fle xibility going forwa rd re ga rding fixe d cha rge s

and demand charges.7

8

9

2. The fact that the fixed charge increase is revenue neutral is not a

factor that supports the proposed monumental increase in the fixed charge

10

11

13

15

16

17

18

19

20

The  ROO a ttempts  to expla in its  comfort with the  unprecedented fixed cha rge  increase  by

noting tha t the  when you eva lua te  the  corre sponding "decreasing ene rgy ra te s , the  ne t increase  to

12 the  re s ide ntia l cus tome r is  a pproxima te ly $3.50."4 This  is  me re ly a  re cita tion of the  ra te ma king

fa ct tha t cha nge s  in ra te  de s ign ne e d to be  re ve nue  ne utra l a nd s hould not be  a  re a s on tha t

14 Cornrniss ion is  comforted by an othe rwise  immense  fixed cha rge  increase .

The  ROO's  ra tiona le  could  be  e m ploye d to  s upport fixe d  cha rge s  of a ny s ize . For

e xa mple , the  utility e ve n could propose  to tra ns ition to a  100% fixe d cha rge  billing a rra nge me nt

tha t is  re ve nue  ne utra l a s  to the  re s ide ntia l cla ss . Would the  Commiss ion be  comforte d tha t the

fixe d cha rge  would coincide  with a n e lim ina tion of the  volume tric  ra te  re s ulting in a  re ve nue

neutra l change?

The  sa me  could be  sa id for controve rs ia l de ma nd cha rge s . Re ve nue  ne utra l proposa ls  to

imple me nt de ma nd cha rge s  could be  ma de , but would tha t ma ke  this  controve rs ia l ra te  de s ign

22 any more  or le ss  pa la table?  In fact, the  Commission has  a lready re jected UNS E's  demand cha rge

21

23 proposa l even though it was  purportedly revenue  neutra l.

24 The  current language  of the  ROO suggests  the  fact tha t a  fixed charge  increase  is  revenue

25 ne utra l (a s  it would be  re quire d to be ) is  some how re le va nt whe n it ce rta inly is  not. EFCA a sks

26 tha t if for some  re a son the  Commiss ion re ta ins  the  e xce ss ive  143% incre a se , it a t le a s t s trike s

27

28

4 ROO a t 17:15-16.
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1

2

this  la ngua ge  tha t s ugge s ts  the  re ve nue  ne utra lity of a  ra te  de s ign cha nge  ma ke s  the  cha nge

desirable .

3

4

IV. Th e re  is  n o  re a s o n  to  n u llify R14-2-2305 in  th is  ru lin g ;  th e  Co m m is s io n  s h o u ld

exerc is e  ju d ic ia l res tra in t an d  d e le te  s u p erflu o u s  lan g u ag e  in va lid a tin g  th is  Ru le

5

6

7

8

9

10

11

W he the r o r no t S S VE C m e t its  bu rde n  o f p roo f on  va rious  is s ue s  ha s  be e n  ho tly

conte s te d during this  a ction. EFCA a rgue d tha t the  cle a r a nd una mbiguous  la ngua ge  of Rl4-2-

2305 provide s  tha t DG cus tome rs ca nnot be  subje cte d to diffe re nt ra te s  or cha rge s  from othe r

cus tome rs  in the  s a me  cla s s unle ss a  s pe cific  be ne fit/cos t s tudy a nd a  s ola r-s pe cific  cos t of

se rvice  s tudy ha ve  be e n pe rforme d a nd jus tify the  othe rwise  discrimina tory ra te s  a nd cha rge s .

This  Rule  include s  la ngua ge  tha t s a ys  the  be ne fit/cos t a nd cos t of s e rvice  s tudie s  "s ha ll be "

provided be fore  any proposed ra te s  or cha rges  a re  approved on DG cus tomers  and, a s  such, this

13

12 re quire me nt is ma nda tory, not optiona l.5

EFCA a gre e s  with a nd we lcome s  the  ROO's  ultima te  conclus ion tha t "S S VEC did not

14 provide  sufficie nt e vide nce  to support cre a tion of a  s e pa ra te  re s ide ntia l DG cus tome r cla s s ."6

15 Howe ve r, EFCA be lie ve s  tha t the  ROO mis ta ke nly include s  la ngua ge  tha t ne e dle s s ly re nde rs

16 R14-2-2305 me a ningle s s  going forwa rd. P rior to  conc luding tha t S S VEC fa ile d  to  m e e t its

17 burde n a nywa y, the  ROO s ta te s ,  "Nor do we  be lie ve  tha t fa ilure  to  provide  a  s ola r-s pe c ific

18 COS S o r b e n e fit /c o s t  a n a lys is  p u rs u a n t  to A.A.C. R14-2-2305 ne ce s s a rily prohibits

19 imple me nta tion of ta riffs  for pa rtia l re quire me nts  cus tome rs  such a s  re s ide ntia l DG me mbe rs ."

20 To be  c le a r,  the  Rule  s pe c ifica lly s a ys  tha t the  COS S  a nd be ne fit/cos t a na lys is  "s ha ll be "

provide d to "fully s upport" the  propos e d cha nge s  be fore  the y ca n be  a pprove d. By concluding

22 tha t fa iling to follow the  Rule  doe s  not "ne ce ssa rily prohibit[ ] imple me nta tion" of the  ra te s  a nd

23 cha rge s , the  ROO is  de cla ring tha t R14-2-2305 is  without force  a nd e ffe ct, tha t the  ma nda tory

24 la ngua ge  in  the  Rule  is  not a c tua lly m a nda tory. While  EF CA s trongly d is a gre e s  with  th is

25 conc lus ion  for the  re a s ons  s e t ou t in  its  b rie fs ,  EF CA s ubm its  tha t the re  is a wa y fo r th e

21

26

27

28 5 R14-2-2305 .
6 ROO 17:4-5.
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Com m is s ion to re s e rve  judgm e nt on this  is s ue  to a  m ore  a ppropria te  tim e  a nd pla ce  without

2 malting this  contentious  but unnecessa ry decla ra tion.

E F CA s ugge s ts  tha t the  RO O  be  a m e nde d  to  e lim ina te  the  s upe rfluous  la ngua ge

de cla ring tha t R14-2-2305 is  not a  binding re quire me nt. Ha d the  ROO conclude d tha t S S VEC

a ctua lly ca rrie d its  burde n on this  is sue , it would ha ve  be e n re a sona ble  for the  Commiss ion to

e xpla in why it fe lt it could cre a te  a  ne w DG ra te  cla s s  whe n the  utility ha d fa ile d to provide  the

s tudie s  tha t a re  e xpre s s ly ma de  ma nda tory in R14-2-2305. In  th is  ca s e  howe ve r,  the  ROO

conclude s  tha t the  utility fa ile d to me e t its  burde n a nywa y a nd, the re fore  the re  is  no re a son for

the  Com m is s ion  to  m a ke  a ny de te rm ina tion  a bout R14-2-2305. S ince  the  Com m is s ion 's

decis ion does  not hinge  on the  Rule , the re  is  no need to invoke  it and ce rta inly no need to make  a

finding contra dicting the  pla in la ngua ge  of the  Rule .

J udicia l bodie s  commonly a ct to limit the ir de cis ions  so the y do not ma ke  de cla ra tions  of

la w tha t a re  not e s se ntia l to de ciding the  ma tte r a t ha nd. Ha ving de cla re d tha t S S VEC did not

14 ca rry its  burde n of proof, EFCA urge s  the  Commiss ion to e xe rcise  this  common judicia l re s tra int

a nd not unne ce s s a rily e limina te  the  prote ctions  a fforde d by R14-2-2305 in this  docke t. Quite

s imply, the re  is  a  more  dire ct a nd le ss  controve rs ia l wa y of a chie ving the  sa me  pra ctica l re sult.

A fa ilure  to modify the  ROO a ccordingly could ne ce ss ita te  litiga tion on this  importa nt le ga l is sue

tha t could  e a s ily be  a voide d while  re ta in ing the  ROO's  conc lus ions  a nd e ve n its  com ple te

jus tifica tion the re fore .

The  following Ame ndme nt would re ta in the  conclus ion re a che d in the  RO() a long with

the  ba s is  for the  conclus ion without s imulta ne ous ly, a nd ne e dle s s ly, finding tha t the  e xpre s s

22 manda tory requirements  se t forth in R14-2-2305 a re  not going to be  trea ted a s  manda tory:

21

23

24 DELETE page 16, line  24 starting with the  word "Although" through page 17, line  3.

25

26

27

28
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